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In the Supreme Court of the District of Columbia. 

Equity. No. 30307. 

Shreve, Crump & Low Company, Plaintiff, 


Winthrop Daiilgren and John l>. Daiilgren, Defendants. 

Answer of Defendant John B. Daiilgren to the Original Bill of 

Complaint. 

Answering said hill, or so much thereof as he is advised it is neces¬ 
sary or material that he should answer, this defendant for answer savs: 

«/ / t/ 

1. For the purposes of this suit he admits the allegations in para¬ 
graph 1 of said bill. 

2. Answering paragraph 2 of said bill he admits the allegations 
therein, except that he denies that the plaint iff is entitled to resort to 
the real estate mentioned in said bill as in said paragraph mentioned 
and denies that plaintiff has a lien upon said real estate. 

3. He has no knowledge or information which will enable him to 
admit or deny the allegations in paragraph 3 of said bill but has no 
reason to doubt the accuracy thereof. 

4. 5, G. He admits the allegations in paragraphs 4. 5 and G of said 
bill. 

7. He denies the allegations in paragraph 7 of said bill, except 
that he can neither admit nor deny the value of the property as al¬ 
leged in said bill, which, he is advised, is a matter of opinion only, 
and he avers the fact to be that by an agreement with his co-defendant 
and without knowledge of any indebtedness due the plaintiff by his 
said co-defendant he purchased the said property for the ultimate 
benefit of his co-defendants children after this defendant should 
have been paid all that was due him from his co-defendant and all 
that he should thereafter advance for the benefit of said real estate 
or his said co-defendant. 

8. He admits the allegations in paragraph 8 of said bill. 

9. Answering paragraph 0 of said bill he avers that since the sale 
of the parcel of the real estate to the United States as in said hill set 
forth, he has been fully paid the amount due him, except that ex¬ 
pended as the cost of litigation, including counsel fees. He also ad¬ 
mits that the United States is paying him rental for certain of said 
parcels and avers that the trust upon which he purchased said prop¬ 
erty having been fully executed and being for valuable consideration, 
without any knowledge on his part of plaintiff’s claim, and his co- 









defendant having no interest in said property that it is not liable for 
the latter’s debts. 

10. Answering paragraph 10 of said bill he denies that the de¬ 
fendant, A\ inthrop Dahlgren. is the equitable owner of any of the 
real estate described in said bill. lie admits that his co-defendant 
hied suit as alleged in said paragraph, and that the same is now pend¬ 
ing and undisposed of. He has not sufficient information to admit 
or deny the remaining allegations in said paragraph but has no reason 
to doubt the accuracy thereof. 


Having 


answered fully this defendant prays to be hence dismissed 

By JOHN B. DAHLGREN. 
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Attorney for Defendant 11 inthrop Dahlyren. 
Sworn to -. 


District of Columbia, ss: 

I, John B. Dahlgren, being first duly sworn according to law, make 
oath and say that I have read tlie foregoing answer bv me subscribed 
and know the contents thereof; that the matters and things therein 
set forth of my own knowledge are true and those set forth on infor¬ 
mation and belief, I believe to be true. 


Subscribed and sworn to before me this — day of October, 1021. 


Notary Public . />. C. 


(9676) 
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ourt of Ideals, |t»irict of |oIumIria. 

JANUARY TERM, 1924. 


No. 3983. 


WINTHROP DAHLGREN, Appellant, 

vs. 

ETHA A. DAHLGREN, ET AL. 


ON REARGUMENT. 


POINTS STATED AND AUTHORITIES CITED FOR 

APPELLANT. 


On the facts stated and upon the grounds and 
for the reasons detailed in the bill of equity filed 
herein, plaintiff Winthrop Dahlgren asserted that 
his brother John B. Dahlgren, the defendant, had 
by the fraudulent means narrated acquired record 




title in himself to the lots and squares of ground 
described and in controversy, and “claimed to be 
the owner thereof, free of lien and encumbrance, 
for his own use and benefit, in violation of the 
trust in him reposed, and contrary to his often ex¬ 
pressed assertion that he was acting solely on lie- 
half and in the interest of the plaintiff, and for 
that purpose alone’ 1 ; that plaintiff had made de¬ 
mand upon said defendant for an accounting of 
the rents, issues and profits and for the balance of 
said real estate, which defendant had refused. 

The bill of complaint sets forth facts and cir¬ 
cumstances which admitted by answer or sup¬ 
ported by proofs demonstrate the existence of a 
resulting,—sometimes called a “constructive” or 
“presumptive”,—trust—in the properties in ques¬ 
tion in favor of plaintiff. ^Sucli a trust not arising 
from either express or implied agreement between 
the parties is entirely outside of the provisions of 
(lie statute of frauds,—for where there was or is 
no common intention or agreement it is not and 
cannot be exjuected that a declaration of intention 
in writing signed by the party to be bound either 
had been executed or could or can be produced. 

Perry, Trusts and Trustees, 6th Ed. Sec. 

124, p. 183. 


By answer duly filed defendant John B. ad¬ 
mitted every pertinent and material fact averred 
in the bill, including the fact that he had caused 
the real properties in dispute to be advertised and 



sold “subject to prior trusts, purporting to secure 
the sum of fifty-five thousand dollars (which debt, 
as defendant well knew, had been adjusted in such 
manner that the lien of the prior trusts no longer 
had substantial existence) and in such circum¬ 
stances had bid in the property which he now 
claims to be his own for the sum of $4,400, which 
sum lie nc\ or paid to the trustee Symc, or anyone 
else, though he has fully reimbursed himself, both 
principal and interest, for every penny secured by 
the deeds ot trust under which the sale was made. 

While admitting in general the facts and cir¬ 
cumstances relied upon by plaintiff and averred in 
his bill, defendant denied plaintiff’s charges of 
"fraud” readily deducible from such facts and 
circumstances and to avoid the necessary effect 
of such readily deductilffe charge, while admitting 
his purchase and subsequent dealings with said 
properties, set up by way of defense that he “told 
the plaintiff he would try to evolve some arrange¬ 
ment whereby the Washington property could be 
saved for the benefit of his, the plaintiff’s, children 
(interveners appellees here) (R. p. 18) * * * 

that if he acquired it he would hold it subject to 
wiiat was then due him, and such amounts as he 
might thereafter advance for the plaintiff or to 
him, or in connection with said property, with in¬ 
terest, and that lie would sell it when, in his opin¬ 
ion, a fair market could be had, and that after he 
and the liens and charges against said property 
had been satisfied, he would hold the balance of 
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said property or of the proceeds of such sale 
thereof, for the benefit of the plaintiff’s children”, 
to all of which plaintiff agreed. (R. 19.) 

This constituted the averment of an express 
trust founded upon an understanding or agreement 
or resting in the mutual intention, appropriately 
expressed, of the parties. As such it is within 
purview of the provisions of the statute of frauds 
as prescribed and in force within the District of 
Columbia, such statute being embraced in the three 
paragraphs contained in Section 1118 of the Code 
of Law for the District of Columbia. As there 
expressed, it is in all essential particulars, identical 
with the corresponding provision of the English 
statute “for the Prevention of Frauds and Per¬ 
juries”, identified as 29th Car. II, c. 3. 

By the terms of such statute all such express 
trusts are required to he “manifested and proved 
by some writing, signed by the party who is by 
law enabled to declare such trust, or by his last 
will in writing, or else they shall be utterly void 
and of non-effect.” 

In the instant case, defendant John B. Dalilgyen 
departed this life after his sworn answer had been 
filed herein and in advance of the trial. At the 
trial no attempt was made to manifest or prove the 
agreement in question or any declaration of trust 
or confidence by any writing signed by the plain¬ 
tiff, who, having the true beneficial interest in the 
property in question, was the sole person “by law 
enabled to declare such trust.” (On this point. 
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see Supplemental Brief for Appellant, pp. 87-91.) 
But it was suggested on the trial and at bar in this 
Court that by reason of the acquisition by defend¬ 
ant John B. of the legal title to the real estate 
in question, irrespective of the circumstances at¬ 
tending such acquisition, he, said John B., as the 
holder of the record title, was possessed, both in 
law and equity, of the right and power to create a 
trust in said real estate and that, by his answer 
filed in this cause, supplemented by similar an¬ 
swers subsequently filed in other causes pending 
elsewhere, the requirements of the statute of frauds 
in force in the District of Columbia, had been fully 
complied with and satisfied. On behalf of appel¬ 
lant, it is respectfully contended and submitted 
that such is not the law, as will appear from refer¬ 
ences to and consideration of the following au¬ 
thorities. 

“The declarations of the grantor, to cre¬ 
ate a trust, must be prior to, or contempo¬ 
raneous with the conveyance, for it would 
be against reason and the rules of evidence 
to allow a man who has parted with all in¬ 
terest in an estate to charge it with any 
trust or incumbrance after such convey¬ 
ance : ’ ’ 

ADDINGTON v. CANN, 3 Atk. 145; 

BROWN v. BROWN, 12 Maryland, 

87. 

nor can the cestui que trust give his own 
declarations in evidence to create a trust in 
his favor; but * * * if the circum- 
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stances are such as to raise a resulting or 
implied trust upon the conveyance, the per¬ 
son entitled to such beneficial interest has 
the right at any time to declare the trust. 

LEE v. HUNTOON, 1 Hoffman's 
Ch. 447; 

HARRIS v. BARNETT, 31 Grattan, 
339.” 


A trust, to be enforcible, must not only be mani¬ 
fested and proved by some writing signed by the 
party who is by law enabled to declare it, but such 
writing or correllated writings must demonstrate 
its exact nature and the particular persons who arc* 
to take as vest ids que trust, and the proportions in 
which they are to take must be ascertainable. 

Perry, Trusts and Trustees, Sec. 84, p. 89, 
and Note 3. 


In the instant case, it is proposed to manifest 
and prove the trust asserted by interveners to have 
been established in the equity of Winthrops prop¬ 
erties (such equity being the amount or value 
thereof in excess of the amounts due and subse¬ 
quent advances made to him or for his account by 
original defendant John B.) by the declarations 
of John B.’s answer as tiled, it being conceded at 
bar that the record is absolutely barren of any ad¬ 
missible proofs in writing tending to create any 
such trust. 

In Perry, Trusts and Trustees, 6th Ed., Sec. 85, 
p. 92, it is said: 




Resulting and implied trusts that arise 
from fraud can be proved by parol, although 
the defendant in his answer denies the trusts 
and sets up the statute in bar; for such trusts 
are not within the statute. * * * And 

if the defendant confesses the parol trusts 
in his answer and at the same time sets up 
the statute in bar, he will have the benefit of 
the statute and the court will not use the 
answer as a written declaration and proof 
of the trust. In one case (HAMPTON v. 
SPENCER, 2 Vern. 288), it was held that a 
trust appearing from the defendant’s an¬ 
swer would be executed by the court al¬ 
though it was entirely different from the 
trust alleged in the bill; but this case has not 
been followed. In a late case (HUTCHIN¬ 
SON v. TINDALL, 2 Green (3 N. J. 
Equity) Cli. 357), where a bill was filed set¬ 
ting forth a fraud and seeking to have a re¬ 
sulting trust declared and a deed set aside, 
and the defendant confessed an express 
trust by parol and ottered to execute it, 
Chancellor Vroom said: 

‘I am inclined to believe that if the pres¬ 
ent complainant had filed a bill claiming 
this deed to be a deed of trust, and praying 
that it might be so decreed according to the 
original intention of the parties, the an¬ 
swers of the defendant admitting the trust 
would have been good evidence of it. It 
would have amounted to a sufficient declara¬ 
tion of trust. But it would seem to be dif¬ 
ferent when a complainant seeks, on the 
ground of fraud, to set aside a deed absolute 
on its face, and confessedly without any con- 
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sideration paid; for, to suffer a defendant 
in such a case to come in and avoid the claim 
hy setting up a trust would be to permit him 
to create a trust according to his own views, 
and thereby prevent the consequences of a 
fraud.’ ” 

It is well established that in the case of a deed ab¬ 
solute on its face and an equity proceeding brought 
to establish a trust in the lands, defendant’s answer 
admitting the trust in an unequivocal manner, will 
satisfy the requirements of the statute of frauds, 
but it is different where, as in the case at bar, the 
answer is not strictly responsive to the allegations 
of the bill and sets up new matter designed or suf¬ 
ficient to establish a trust but different from that 
alleged in the bill, bv way of confession and avoid- 
a nee: 

HUTCHINSON v. TINDALL, supra; 
MORRILL v. COOPER, 6 Barbour (N. 

V.), 512; 

BERKIIAM v. LADNER, 38 N. J. Eq, 152. 

In the last cited case it is said, at page 163 of the 
report: 

“The question is what probative force has 
this answer for the defendants in support of 
tlie issues raised by their answer f It seems 
well settled in England that in a case like 
the present it has no probative force what¬ 
ever. 

1 Dan. Ch. Pr. (5tli Ed.) 843; ' 

1 Sm. Ch. Pr. 339; 

WILLIAMS v. WILLIAMS, 10 Jur. 
(N. S.) 608. 




In this State and in New York, in old 
chancery, the rule seems to be that so much 
of the answer as is strictly responsive to the 
interrogatories put in the bill is evidence for 
the defendant, that is to say, if the answer 
to such interrogatories is adverse to the com¬ 
plainant, it increases by so much his burden 
in proving his case; but as to any affirmative 
matter set up by the defendant by way of 
confession and avoidance, and not in re¬ 
sponse to any interrogatory in the bill, it is 
not evidence for the defendant.” 

Citing: 

MILLER v. WACK, Sax. 209; 

STEVENS v. POST, 1 Beas. 408; 

HUTCHINSON v. TINDALL, 2 Or. 
Ch. 364; 

FISHER v. PORCH, 2 Stock. 247; 

GREEN v. HART, 1 Johns. Ch. 580; 

HART v. TEN EYCK, 2 Johns. Ch. 
62. 

In MILLER v. WACK, Saxton 209, (1 N. J. 

Eq.—) it is said: 

“The principle is settled, that when mat¬ 
ter is set up in an answer in avoidance of the 
plaintiff’s claim, it must be proved otherwise 
than by the answer.” 

Citing: 

THOMPSON v. LAMBE, 7 Ves. 587; 

BOARDMAN v. JACKSON, 2 Ball 
& Beatty, 382; 

BECKWITH v. BUTLER, 1 Wash. 
Rep. 224; 
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PAYNES v. COLES, 1 Munf. lien. 

373 . 

BUCH v. L. & T., 2 Craincs C. in Er¬ 
ror, 66 ; 

GREEN v. HART, 1 Jolms. 580; 
HART v. TEN EYCK, 2 Johns. C. 
92. 


In STEVENS v. POST, 1 Boas. 408, it was held 
that not every answer in ehancerv, Although sworn 
to, imported verity, and that in determining 
whether an answer becomes proof, unless overcome 


by superior testimony, it is proper to ascertain 
whether it simply admits or states facts called for 


in the hill, or whether it seeks affirmatively to as- 
sert a right in opposition to the complainant’s de¬ 
mand, and to insist upon u distinct fort in avoid- 
once as a defense; if it assumes the latter aspect 
it must he supported hij the testimon ij of tritnesses. 
(Italics supplied.) 

I 11 the instant case no attempt was made to es¬ 
tablish the averments of defendant John B.’s an¬ 
swer or of the interveners’ petition admittedly 
based thereon, by any admissible and competent 
evidence. 


In the absence of any such, the new matter of the 
answer stands not proved and the sole other matter 
of essence demanding decision by the trial couri 
and by this court on appeal is whether the resulting 
trust asserted in plaintiff’s bill of complaint and 
attempted to be avoided by the unproved averments 
of the answer was sufficiently established on the 
trial. 


1 

1 
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It is respectfully submitted that a resulting trust 
in favor of plaintiff was truly and sufficiently es¬ 
tablished and that because of the absence of testi¬ 
mony tending to support the matter newly averred 
in defendant’s answ T er the decree of the learned 
trial court should be reversed and the cause re¬ 
manded. 

McKENNEY & FLANNERY, 
GEORGE P. HOOVER, 
FREDERIC C. SCOFIELD, 
Attorneys for Appellant . 

WELLMAN, SMYTH & SCOFIELD, 

30 Broad Street, New York City, 

Of Counsel . 


(2183) 













of |[^bh1s, jiatricf of Columbia. 


JANUARY TERM, 1824. 


No. 3983. 


WINTHROP DAHLGREN, Appellant, 

vs. 

ETHA A. DAHLGREN ET AL. 


ADDITIONAL ARGUMENT ON T BEHALF OF 

APPELLEES. 


Leave to file this additional argument is prayed by ap¬ 
pellees because the brief filed on behalf of appellant March 
12, 1924, is believed to be in violation of the authority 
granted by the court and because it is deemed advisable by 
reason of the several conflicting theories presented by appel¬ 
lant to which appellees have had no opportunity to reply in 
print. The case as last presented in this court is not the 
case attempted to be made by plaintiff in the trial court or 
the case attempted to be made in his original brief herein. 




r l he original bill sought to avoid a deed because of alleged 
actual, positive fraud. No thought of an express trust, or 
of a constructive trust by reason of confidential relations, 
appears therein. Its principal averments are set forth on 
pages 12, 13, and 14 of appellees brief. Its principal prayer 
is that the deed by which defendant acquired title to the 
property in question be decreed to bo null and void (R., 
10 - 11 ). 

After plaintiff had introduced evidence in the trial court, 
appellees offered evidence to show knowledge bv plaintiff 
of the acquiring of the title to the real estate bv the defend- 
ant, to which offer plaintiff objected, his counsel stating: 

‘‘Our own (contention) is more in the nature of a 
constructive trust, which has been reduced to writing 
in this letter of September 28, 1917. There was a 
$55,000 lien, and he wanted the release as he wanted 
it, and John said for them to sign the stipulation and 
he would make up the lc/ss to him out of his Washing¬ 
ton property, after repaying all of the moneys due to 
Sugarman and to him. * * * The consideration 

paid by Winthrop is passed, the release of the $55,000 
lien, which was a prior lien to John's trust deed, is 
wiped out; and having received the consideration, he 
starts in to repudiate the agreement of September 28, 
1917 * * * so that it leaves John in the situa¬ 

tion of having received the consideration of an agree¬ 
ment, and retaining the property, retaining his con¬ 
sideration, and refusing to carry it out, and the law 
states that in a constructive trust the party cannot hold 
the proceeds of a bargain and then repudiate the bal¬ 
ance * * * We have shown the express agree¬ 

ment of September 28, 1917, and that can not be 
varied by parol ' (R., 232). 



Again; when plaintiff’s counsel contended in the trial 
court that defendant had taken title to the property for 
plaintiff’s benefit, the court inquired why plaintiff did not 
so plead, saying that he would then have had to prove the 
existence of a verbal understanding that defendant held the 

property in trust for the plaintiff. Plaintiff’s counsel re¬ 
plied : 

“Well, there was a verbal understanding, but (and) 
we proved that by John’s own writing in the case ” 
(R., 284). 

Again; counsel stated to the court that the defendant says 
in his answer: 

“I bought it under my arrangement with you, 
(plaintiff) and he goes on to set up what that arrange¬ 
ment was. We have shown by the course of corre¬ 
spondence over John’s own signature just what that 
arrangement was, corroborated by Sugarman’s tes¬ 
timony as to just what that arrangement was, and 
corroborated by all the facts in the case” (R., 287). 

Sugarman’s testimony was that the defendant in the fall 
of 1917 had told him that he, (defendant) would hold title 
to the property for plaintiff’s benefit; that he had bought it 
to piotcct plaintiff and that when it was all over he would 
sell it and turn over the balance to plaintiff (R., G3 and 64). 
On cross-examination he said the defendant told him he 
would hold title to the property under those conditions and 
would protect the witness’ claim and that he so informed the 
plaintiff (R., 84). 




4 


Again: 

“Now we have shown in the correspondence and in 
our letter of September 28th over John’s signature, 
what that arrangement in writing was; * * * 

we still claim * * * that letter of September 28, 
* * * was the proof of what the arrangement was 

in this case. * * * Standing on that contract 
under this answer when John says, 7 bought it under 
the arrangement I had with Winthrop, this letter is 
the arrangement and we submit respectfully that that 
is the contract that John must be held to hold this 
title under” (R., 287). (Italics supplied.) 

Although plaintiff used the words “constructive trust” in 
addressing the court, it is evident he relied upon an alleged 
express trust which he claimed was evidenced by a writing. 
In his first brief filed herein he sets forth his contention on 
page 16 thereof, saying that the evidence shows: 

“that John agreed to manage and hold the property 
for Winthrop s benefit, in consideration of his effecting 
the settlement whereby the property was freed of a 
$55,000 lien, prior to the liens of John. Winthrop 
performed his part of the \bargain , John secured the 
benefit, and up to the commencement of the action, 
claimed it for himself. This constituted constructive 
fraud and worked a resulting trust, as well as a viola¬ 
tion of an express trust contained in the letter of Sep¬ 
tember 28, 1917.” (Italics supplied.) 

It is believed that the contentions theretofore made by 
plaintiff have been fully met by appellees’ brief, but at the 
argument in this court, plaintiff deserted the theory of actual 
fraud and the theory of an express trust, and argued upon 
the theory of the existence of a constructive trust, based upon 




confidential relations existing between the plaintiff and de¬ 
fendant, filed his supplemental brief enlarging upon that 
argument and reargued the case upon that theory. Thus 
plaintiff has presented at different times three distinct 
theories, two thereof not being justified by the pleadings. 

No explanation has been made of the changes of position. 

Undoubtedly courts of equity have jurisdiction to avoid 
deeds because of fraud in the acquiring thereof, to establish 
express trusts, and to establish constructive trusts, but it is 
submitted that the proof must establish the allegations in the 
bill, and neither the proof nor the argument may establish 
a case different from that alleged in the bill, when actual 
fraud is charged. A different ease is presented in each in¬ 
stance. In this ease appellees were not expected to be pre¬ 
pared to meet a ease charging the existence of a constructive 
trust. The defendant did not file his answer to a bill seek¬ 
ing to establish a constructive trust. He sought to defend 
against a charge of actual fraud. The defense to be made 
to a bill charging fraud is very different from that to be 
made to a bill charging constructive fraud. It is believed 
that Eyre v. Potter, 15 How., 56, cited on page 11 of appel¬ 
lees’ brief, is conclusive on his point. It is there said: 

‘‘Although cases of constructive fraud are equally 
cognizable, by a court of equity, with cases of direct 
or positive fraud, yet the two classes of cases would 
be met by a defendant in a very different manner.’’ 

This case and others cited on pages 12, 15, 16, and 17 of 
our brief seem to be conclusive on this proposition and it is 
submitted that the proof must establish the fraud charged 
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in the bill, that no relief can be granted upon any other 
theory than that of the bill when fraud is charged, particu¬ 
larly after the death of the defendant, and that unless this 
charge of actual fraud so clearly made in the bill was estab¬ 
lished by evidence, no relief could have been granted plain¬ 
tiff, in the lower court. 

It is Hornbook law that relief will be granted a plaintiff 
only upon the allegations of his bill, either admitted or 
proved. 

In Jones’ Manual of Equity Pleading and Practice, used 
as a school book, at page 31, we read: 

“The premises or stating part states the plaintiffs 
case. Here should be set forth clearly, concisely and 
distinctly all facts upon which he will rely as entitling 
him to relief prayed for. It is the plaintiff’s narra¬ 
tive of his grievance, and must state a case remediable 
under some head of equity jurisdiction, and it has 
been held that relief will not be granted in respect to 
matter disclosed by the answer, to which the plaintiff 
might have been entitled, but which he jailed to state 
in his bill (Lamon vs. McKee, 18 D. C., 446), and 
that the admissions contained in an answer cannot 
be made the foundation for relief, unless the matter 
of the admissions be substantially set forth in the 
bill (Jackson vs. Ashton, 11 Pet., 229). 

“In equity a party cannot succeed upon a case 
proved, but not alleged, any more than upon a case 
alleged but not proved (Foster vs. Goddard, 1 Black, 
U. S. 506, Grosholz vs. Newman, 21 Wall., 481). 

“Here the analogy of the rule of the law courts 
forbidding a variance in allegata et probata is very 
strong, it being held that the plaintiff even under a 
prayer for general relief, is not entitled to a decree 


inconsistent with the case made by the bill; that if 
he cannot support the bill upon the grounds assumed 
in it, his suit must be dismissed, though he might 
have supported it upon other grounds (Connolly vs. 
Belt, 5 Cranch, c. c. 405).” (Italics supplied.) 

And in Story’s Equity Pleadings, Section 257, we read: 

And this leads us to remark, in the next place, 
that every fact essential to the plaintiff’s title to main¬ 
tain the bill, and obtain the relief, must be stated in 
the bill, otherwise the defect will be fatal. For no 
facts are properly in issue, unless charged in the 
bill; and of course no proofs can be generally offered 
of facts not in the bill; nor can relief be granted for 
matters not charged, although they may be apparent 
from other parts of the pleadings and evidence; for 
the court pronounces its decree secundum allegata et 
probata. The reason of this is, that the defendant 
may be apprised by the bill, what the suggestions and 
allegations are, against which lie is to prepare his 
defence.” (Italics supplied.) 

It is further submitted that no relief could have been 
granted plaintiff under his bill because after charging fraud 
he informed the trial court in terms that the charge of 
fraud was eliminated from the case. Plaintiff objected to 
the admission of certain evidence offered by defendant tend- 
ing to show plaintiff s knowledge of the acquiring of the title 
to the property by the defendant, which evidence also tended 
to disprove the charge of fraud, whereupon plaintiff’s coun¬ 
sel stated to the court: 

11 e have not relied on fraud since we started. 
This declaration did charge fraud, because we did 
not have the proof at that time, and we charged 
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fraud in order to get out of the -prohibition of our 
statute, to set up a trust that arose in John. If an 
answer had come in, as we then anticipated it would , 
denying the fraud and the averments in the bill in 
the form in which they were made, that would have 
been the issue, but when he admitted the averments 
of the bill, and denied that he held this property 
for his own use and benefit, then there was no longer 
any issue respecting fraud. We arc not depending 
upon fraud'’ (R., 233). (Italics supplied.) 

And again, in addressing the court, plaintiff’s counsel 
stated, that the averment of 

“fraudulent conduct of course depend (ed) on the 
further averment that John Dahlgren acquired (the 
property) in this way for his own use and benefit. 
John, in his answer, said he did not acquire it for 
his own use and benefit and did not hold it for his 
own use and benefit but did acquire it as the result 
of an agreement and held it on a trust, and the prop¬ 
osition that fraud arose out of his actions, which 
was predicated solely upon the proposition that he 
held it for himself then disappeared' ' (R., 282). 
(Italics supplied.) 

By these two statements, made before defendant had com- 1 
pleted his testimony, the plaintiff eliminated all claim for 
relief on the ground of fraud, actual or constructive. He 
did it voluntarily, knowing that he had not proved fraud. 
He then claimed the existence of an express trust, asserting 
that the defendant had acquired the property as the result 
of an agreement. 

Is it possible that plaintiff may thus make it unnecessary 
for defendant to offer evidence to disprove fraud, lull him 



into security, and subsequently claim the existence of fraud, 
either to establish the allegations of the bill, the existence of 
an alleged constructive trust, or for any other purpose? 

If plaintiff may yet ask the court to find the existence 
of actual fraud on the part of the defendant, or to hold that 
a constructive trust exists, it is submitted that the real ques¬ 
tion at issue would be, and is, whether or not plaintiff had 
knowledge that defendant acquired title to the propertv prior 
to the time he said he did. This proposition is made the 
issue by the parties in their pleadings. Neither of them 
needed to have made it the issue. The plaintiff states in his 
bill that he had no knowledge that defendant had acquired 
the property until he received the letter of June 22, 1918, 
from defendant. He emphasizes this in his answer to an 
inteiiogatory, saying that his first knowledge that defendant 
had such title was when he received that letter (R., 45). 
He must be held to that position. 

The defendant has made this proposition the issue of fact 
because he has asserted that the plaintiff had such knowledge. 
He should be held to that position, and the real issue of fact, 
it there now be any in this case, is whether or not the plaintiff 
had the knowledge he denied having. That he had such 
knowledge would seem to be conclusively established bv the 
correspondence between the interested parties and by the 
testimony of the witnesses. The following data from corre¬ 
spondence conclusively establishes that plaintiff had such 
knowledge prior to the time he said he had. 

June 13, 1917, plaintiff to defendant: 

The trust company’s “plan consists of giving me 
$2,000 cash, releasing the entire Washington prop- 
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erty, * * * which would then result in the re¬ 

ceiver looking for relief by attaching my Washington 
property and as a result T would have practically 
nothing left” (R., 212). 

June 14, defendant to plaintiff: 

Meet me at the Lambs Club Monday night, June 
17, must hurry back (R., 92). 

June 18: 

Defendant redeemed certificates of sales for non¬ 
payment of taxes. Redeemed others June 30 and 
July 12. See account (104). 

September 28, defendant to plaintiff: 

“We must stick together in the Trust Company mat¬ 
ter, and I shall insist upon the free handling of the 
Washington end. I fe'el confident that I can more 
than make it up to you with the Washington prop¬ 
erty even after payment of indebtedness to Sugarman, 
Lester, and the moneys due me. I will come to New 
York whenever I am needed, and when it comes to a 
settlement with Silverman I shall insist upon being 
present, and outlining just what we will do” (R., 
97). 

This contemplated loss was either $1,000 or $4,000. 

September 28, defendant to Sugarman: 

The “Washington property to be released absolutely 
and the debt transferred to John B. Dahlgren * * * 
There is no use to continue to dicker over a few 
thousand dollars as I feel assured that I can make 
the difference with the Washington property * * *” 
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that he had been informed that the moneys on hand 
would be sufficient to meet the Silverman situation 
until they had time to straighten out the Washington 
end (R., 66-67). 

October 1, plaintiff to defendant: 

Sugarman “accepted the Trust Company’s terms— 
which are to release the Washington property to 
you * * * Do you think you could raise a loan 

for me of about $2,000 * * * which could be 

paid back as soon as the Washington property is 
turned over to you and a mortgage raised on it (R., 
217). 

October 8, defendant to plaintiff: 

“Furthermore, I do not intend to have any restric¬ 
tions upon me in handling of the Washington end. 
You might suggest to Sugarman that he take the mat¬ 
ter up with me for a more perfect assurance, but I 
will refuse to be bound or hampered in any of these 
matters. Just as soon as the way is clear, I will come 
over to New York and adjust this matter” (R., 98). 

October 4 : 

Advertisement of sale inserted (R., 145). 

October 8, defendant to Sugarman: 

“This release must be executed according to my 
wishes, for the reason that it is up to me to raise a 
large sum of money for the purpose of further assist¬ 
ing Winthrop in settling his marital difficulties” (65). 
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October 8, defendant to plaintiff: 

“I am enclosing herewith a copy of my letter to 
Sugarman. If I am to be of further assistance to 
you, the release of the Washington property must be 
done the way I suggest, as I absolutely refuse to be 
hampered by the injection of another party in the 
controlling of this real estate” (R., 98). 

October 10, defendant to plaintiff: 

As soon as things are arranged I will come to New 
York and lay before these people a proposition that 
should be accepted and ask plaintiff to get Sugar- 
man to hurry the release which released the property 
to him (R., 100). 

November 7, defendant to Sugarman: 

“I am expected to do certain things to help the sit¬ 
uation and I must have a free hand to do it. I will 
prepare the release of the Washington property, the 
order withdrawing our suit and meet you in Phila¬ 
delphia any day that is agreeable and have the whole 
thing squared up at once. This method will then 
permit me to obtain the necessary funds to meet the 
situation. I don’t care how anything is done with 
exception to the release to me of the Washington 
property” (R., 68). 

November 8, plaintiff to defendant: 

“When you have the chance I want to talk with 
you about the children and get that settled at once 
and for all—I think Mrs. D. can be bought off very 
cheaply through Silverman so no more alimony will 
have to be paid” (R., 220). 




November 9, defendant to plaintiff: 

That he would prepare release and that the Wash¬ 
ington property must be released to him (R., 120). 

November 14, plaintiff to defendant: 

“It seems to me that possibly S. does not want the 
Wash, property released directly to you as he might 
worry about his percentage in it” (R., 221). 

November 16, defendant to Sugarman: 

“Enclosed herewith please find release of the Wash¬ 
ington property. This is the exact form I want it in. 

I hold the title on the property it was sold for taxes. 
This release must be signed at the time of the stipu¬ 
lation that I sent to you * * *. You know the 

necessity of getting things arranged so that I can fix 
up Winthrop’s troubles and I don’t intend to take 
any further chances or be at the mercy of any other 
person” (R., 70). 

Form of release (R., 86). It runs “unto John B. 
Dahlgren the present owner.” 

November 26, defendant to Sugarman: 

“There are certain things which must be done my 
way if I am to help Winthrop out of his difficulties 
and which also means protection to yourself in the 
matter of your agreement with Winthrop. The re¬ 
lease I sent you must in no way be changed” (R., 72). 

December 4, plaintiff to defendant: 

“At last Mittendorf * * * said * * * that 
they were satisfied to release it (the property) direct 
to you or your choice of representative—so everything 
should be ready in a few days now” (R., 222). 
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December 28, defendant to plaintiff: 

“Up to the present time I have not been able to get 
the Trust Company to send the release * * *. It 
is absolutely impossible to do anything with the prop¬ 
erty until the release is recorded” (R., 74). 

May 9, 1918, Sugarman to defendant: 

“I understand that the sale of the New York prop¬ 
erty took place yesterday and that title will be passed 
tomorrow, Friday. You will then be in a position to 
record the release of the Washington property. I 
believe it would be best, in the event of any unfore¬ 
seen accident happening to me or to you, that you con¬ 
firm our arrangement, to wit, that 1 am to receive by 
proper deed, or in any other manner that we may 
agree upon, an interest in the Washington property 
to the extent of 25 per cent thereof, in lieu of my 
agreement for fees heretofore made with your 
brother” (R., 75). 

May 22, plaintiff to defendant: 

“Have just had a talk with Mr. Beltz * * *. He 
told me that they have recorded the deed * * *. 
Personally I should think that all you have to do now 
is to claim possession” (R., 223). 

June 1, defendant to Sugarman: 

“After a six months’ wait, the deed of release has 
at last arrived and is now on record and the suit in 
this city has been discontinued. I shall be in New 
York in the next ten days or so and will see you at 
that time” (R., 76). 
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June 1, defendant to plaintiff: 

“The deed of release arrived yesterday and has been 
recorded. I will be in New York in the next week 
or so and I want you to arrange a meeting with Silver- 
man. He will have to come down to our price in the 
settlement as I do not intend to pour any more water 
down a rathole. Will let you know by wire when 
I will be in New York” (R., 76). 

June 5, defendant to plaintiff: 

Call me up at the Lambs Club on Monday morn¬ 
ing, June 10, about 9 a. m., and make arrangements 
for the Silverman business” (R. ? 103). 

June 10: 

The engagement made for this date was kept and 
an agreement was made that defendant would furnish 
money to satisfy the decree for alimony. It was at 
this time plaintiff told Silverman that defendant 
held title to the property for benefit of children and 
on June 11 defendant paid Silverman $938 (R., 109) 
and 6 checks for $60.00 each (R., 236). 

June 21, plaintiff to defendant: 

I saw Sugarman (S. C.) this morning and he put 
up an awful howl, said he had written you twice and 
had received no answer. I jollied him along as best 
I could and told him I would like some money too. 
but that you told me I had to wait till you sold the 
property. He said he was going to write you to make 
a loan on the property or something, so he may try 

to quote me in the matter as he will do anything to 
get some money” (R., 224). 
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June 22, defendant to plaintiff: 

*‘Xo letter from Sugarman to me has remained 
unanswered and I absolutely refuse to make a loan on 
the property for him or anyone else. I foreclosed on 
this property and its mine to do as I see tit with, but 
if I choose to help you in the matter of the children 
and Maude, its nobody’s business but mine ,, (R., 77). 

June 26, Miller to defendant: 

‘'Your brother told me some time ago that he had 
agreed to a settlement which would leave his Wash¬ 
ington property intact, and that while this property 
would be transferred to you for precautionary reason^ 
as well as to secure his indebtedness to you, arrange- 
ments would be made to meet his obligations to me 
and others who had assisted him in his time of diffi¬ 
culty. He now informs me, however, that you refuse 
to be a party to such a loan and that he will conse¬ 
quently be unable to meet any of his obligations until 
the property is sold” (R., 175-6). 

July 2, plaintiff to defendant: 4 

‘‘Connie Miller showed me a letter todav which he 
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took upon himself to write. lie told me last week 
that he needed the money very much and I told him 
I could not pay him till the property was sold. He 
then suggested that he write to you and I told him 
that it would not do any good, but I see he has done 
so anyway. However, today was the first 1 knew of 
it” (R., 224). 

August 7, defendant to plaintiff: 

“You must get down to something before long 
because after the children are arranged for I am going 






to quit. \Y hatever I have done in the pa9t was done 
to help and without legal obligation and never once 
was it discussed about your back debts. Nor do I 
intend to consider them. Miller's letter is still un¬ 
answered and it's possible you may recall the frequent 
times I told you not to promise payments when you 
knew you could not meet them. You talk without 
thought of the future. Don’t forget what I told you 
in New York. You must get down to earning your 
own living by Jan. 1,1919, for after that date nothing 
more will be sent. The proof that I have tried to 
help you is the odd $20,000 you owe me. I am 
heartily sick of all this procrastinating and refuse to 
be mixed up with your past debtors” (R., 82). 

August 13, plaintiff to defendant: 

our letter and check received and also your draft 
on my return from Phila. Thanks ever so much and 
they just about saved me” (R., 225). 

October 11, plaintiff to defendant: 

“Received your check O. K. and thanks very much” 
(R., 226). 

October 30, plaintiff to defendant: 

Nothing about property (R., 226). 

November 13, plaintiff to defendant: 

Nothing about property (R., 227). 

January 2, 1919, plaintiff to defendant: 

“I find it very hard to do business without an 
office and money, as I am broke, and it takes some- 
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thing to pay office expenses besides, so I want to put 
up a proposition to you. First off, I know you said 
you are hard up, and I realize it and don’t want to 
dun you, but if you could get $500 together to send 
me, I will give my notes for 40 days and give you 
10 per cent of my commission besides. If that is 
more than you can dig up do the best you can and 
I will give you a proportionate share of the profit on 
that deal” (R., 227-228). 

January 7, defendant to plaintiff: 

All should be read (R., 228). 

January 21, plaintiff to defendant: 

“If you have no cash, of course that is one thing, 
but if you have, I should say there is more than 
enough security there to keep me from getting in 
wrong with everybody else that I haven’t before (R., 
229). 

January 22, defendant to plaintiff: 

All should be road (R., 83). 

As the plaintiff has made the issue to be his knowledge or 
absence of knowledge of the acquirement by defendant ol 
title to the property, it is important to know the interpreta¬ 
tion each put upon this letter of June 22, 1918. It was in 
reply to a letter of June 21 from plaintiff saying that Sugar- 
man, who had a one-fourth interest in the property, would 
write defendant requesting him to make a loan on the prop¬ 
erty, to the end that he (Sugarman) might get money. The 
defendant, by return mail, wrote that he had foreclosed the 
property, it was his to do with as he saw fit, but that if he 





chose to help plaintiff and his family it was nobody’s busi¬ 
ness. This letter was doubtless written to be shown to Sugar- 
man. Plaintiff never made any complaint at any time of 
defendant’s position thus asserted to him in writing, al¬ 
though numerous letters passed between them subsequently, 
even though defendant wrote plaintiff August 7, 1918, that 
after January 1, 1919, he (defendant) would supply plain¬ 
tiff with no further money. It will be remembered that on 
June 10, plaintiff and defendant met plaintiff’s wife’s attor¬ 
ney at the Lambs Club (R., 103) and that defendant 
then undertook to carry out the obligations he had there¬ 
tofore assumed, in that, on that day the agreement was made 
to compromise with plaintiff’s wife and on the following day 
the defendant furnished $930 in cash (R., 109) and six 
checks for $60.00 each. 

This letter by defendant was not a repudiation of the obli¬ 
gation he had assumed. It and his letter of August 7th were 
merely assertions of what he conceived to be his legal posi¬ 
tion. The evidence establishes that thereafter he complied 
in all respects with the obligation he had undertaken, com¬ 
pleted the compromise arrangement with the wife and until 
his death supported plaintiff’s children. 

In the case of O’Hara, 95 N. Y., 403, used as an illustra¬ 
tive case on Equity Jurisprudence by Throckmorton, this 
proposition is involved. In that case a testatrix devised the 
bulk of her estate to three persons, absolutely, her lawyer, 
her doctor and her priest, practically disinheriting her rela¬ 
tives in favor of strangers, who had no claim upon her 
bounty, except such as originated in their professional char¬ 
acters, and the confidence and friendship thus engendered. 
A letter of instruction to the residuary legatees dictating the 
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of October 1, 1917 (R., 217). The fact that plaintiff had 
such knowledge is supported by the testimony of his own 
counsel, Sugarman, and that of his former wife’s counsel, 
Silverman, and by that of his friend Miller (R., 174). 
Whether or not defendant wrote plaintiff the details of the 
sale will never be known. Plaintiff did not produce such a 
letter and the record shows he did not produce all the letters 
written him. The defendant was not alive to testify. The 
trustee who made the sale was not called as a witness. De¬ 
fendant did not need to call him as the question of fraud had 
been eliminated. 

It was upon the foregoing evidence that the court made 
his findings, namely: 

‘ That there was an understanding between plaintiff 
and defendant that the property should be held by 
the latter for the benefit of the intervening petition¬ 
ers (R., 283). 

“That that plaintifF did know about the sale and 
purchase of the lot, and did intend that the property 
should be taken in trust by the defendant for plain¬ 
tiff’s children (R., 285). 

“That settlement was made with plaintiff’s wife, 
for a less sum on the basis that her children were 
provided for by the defendant and that it was so un¬ 
derstood by plaintiff (285-286).” 

It is believed that the testimony sustains the findings of 
fact of the trial court and that not only is there an absence 
of proof of fraud but that the good faith of the defendant is 
affirmatively established. The authorities showing the evi¬ 
dence required to establish fraud is set forth in appellees’ 
brief, pages 15 to 18. 
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purpose as well as explaining the reason of the absolute 
legacy was produced upon the hearing by which it appeared 
that her real intention was to devote her property to certain 
charitable purposes, which she was advised, could not effec¬ 
tively be accomplished by her will, except through an abso¬ 
lute devise to individuals, in whose honorable action she 
could confide; and to effect that ulterior purpose, she gave 
her estate in form to the professional friends, not meaning 
any beneficial legacy to them or for their use. 

By their answer the defendants denied any promise what¬ 
ever, made by them; any trust accompanying the bequest; 
any agreement to hold for the benefit of others; and insisted 
that the property was theirs “for their own use and dis¬ 
posall.” 

The court said: 

“Yet this evidently is intended merely as an asser¬ 
tion of what they insist is their legal position, and is 
not meant as a repudiation of their promise or its 
honorable obligation, and no beneficiary claiming 
any such violation of duty, or even as threatened or 
intended, is before us.” 

When it is considered that two years and ten months 
elapsed after plaintiff received this letter of June 22, 1918, 
before he made any complaint whatever and then made his 
complaint in the form of a suit after the value of the prop¬ 
erty had increased so greatly, it must be concluded that he 
had knowdedge of the fact that defendant would acquire 
title to the property before he took title, and that he knew 
he had title immediately or shortly after it was so acquired. 
This is clearly indicated by plaintiff’s letter to the defendant 



of October 1, 1917 (R., 217). The fact that plaintiff had 
such knowledge is supported by the testimony of his own 
counsel, Sugarman, and that of his former wife’s counsel, 
Silverman, and by that of his friend Miller (R., 174). 
Whether or not defendant wrote plaintiff the details of the 
sale will never be known. Plaintiff did not produce such a 
letter and the record shows he did not produce all the letters 
written him. The defendant was not alive to testify. The 
trustee who made the sale was not called as a witness. De¬ 
fendant did not need to call him as the question of fraud had 
been eliminated. 

It was upon the foregoing evidence that the court made 
his findings, namely: 

‘ That there was an understanding between plaintiff 
and defendant that the property should be held by 
the latter for the benefit of the intervening petition¬ 
ers (R., 283). 

“That that plaintiff did know about the sale and 
purchase of the lot, and did intend that the property 
should be taken in trust by the defendant for plain¬ 
tiff’s children (R., 285). 

“That settlement was made with plaintiff’s wife, 
for a less sum on the basis that her children were 
provided for by the defendant and that it was so un¬ 
derstood by plaintiff (285-286).” 

It is believed that the testimony sustains the findings of 
fact of the trial court and that not only is there an absence 
of proof of fraud but that the good faith of the defendant is 
affirmatively established. The authorities showing the evi¬ 
dence required to establish fraud is set forth in appellees’ 
brief, pages 15 to 18. 
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Existing conditions as set forth in appellees’ brief justified 
defendant taking title to this property if he did it for an 
honest purpose. All was lost to the plaintiff unless the de¬ 
fendant lent his time, efforts and money, and it was useless 
to attempt more for the plaintiff, whereas it was very neces¬ 
sary to aid the intervening petitioners. The receiver in 
the supplemental proceedings in New York was entitled to 
realize from the property to pay judgments against plaintiff 
in New York. The very fact that the defendant did not pro¬ 
tect himself by writing indicates that he thought that un¬ 
necessary, and did not attempt to commit a fraud. He could 
have enforced his own right and acquired the property for 
his own use. Without doubt, the plaintiff would have agreed 
in writing to defendant taking the property, but evidently 
the defendant did not consider that necessary. 

The statute of frauds has no application in this ease. Its 
benefit may be claimed only bv a defendant. As shown by 
the authorities in plaintiff's supplemental brief no writing is 
required to establish either actual or constructive fraud. 
It is only necessary to establish an express trust. An ex¬ 
press trust is sufficiently established as between plaintiff and 
the intervening petitioners. It was not necessary for plain¬ 
tiff or defendant to have writing between themselves. The 
only advantage of a writing by plaintiff would be to prove 
knowledge by him. The defendant is the one who held 
title and declared a trust. If the fraud charged is proved the 
plaintiff is entitled to recover. He is not entitled to recover 
upon an express trust because he did not prove its terms and 
conditions, and although there was an express trust, it was 
different from the one plaintiff asserted and then deserted. 




He is not entitled to recover upon a constructive trust be¬ 
cause that case was not made by plaintiff or met by de¬ 
fendant and did not exist. 

In 27 C. J., 304, 5, 6, “Statute of Frauds,” 391, E. “Per¬ 
sons to horn Statute Is Available in General/’ we read: 

“The defense of the statute of frauds is personal, 
and cannot be interposed by strangers to the agree¬ 
ment * * *. The term “stranger” within the 

meaning of the rule includes a mortgagor in the case 
of a sale by the mortgagee, even though the mortga¬ 
gee is himself the purchaser * * *. As between 

the parties to a contract that one only whom the stat- 
tute was designed to protect may take advantage of 
its provisions. In some jurisdictions, it is held that 
the purpose of the statute, so far as it relates to the 
sale of land, is to protect the vendor only, and the 
\endee cannot set up the statute against a vendor 
ready and willing to perform and seeking to recover 
the purchase money * * * In these jurisdic¬ 

tions it is not necessary in order to take advantage of 
the statute that a party should be a defendant. But 
in some jurisdictions the words “party to be charged” 
are held to refer to the defendant in the action, 
whether vendor or vendee, and in these jurisdictions 
the vendor and vendee are equally protected by its 
terms. But he must he a defendant in order to take 
advantage of the statute ” 

In Miller v. Carolina Monazite, 152 N. C., 608, the court 
said: 

“The party must he a defendant in order to take 
advantage of the statute.” 

In Rice v. Carter, 33 N. C., 298, the court said the object 
of the statute was to secure the “defendant.” 



In Crutchfield v. Donathan, 49 Tex., 691, the court said: 

“The statute of frauds, said J. Chilton, does not 
render a contract absolutely void but voidable merely. 
It was enacted for benefit of defendants. 

In Graham v. Kesseler, 192 S. \V., 299, the court held that 
the defendant alone could claim the benefit of the provisions 
of the statute of frauds. 

See also cases cited for appellees’ brief, pages 57, 58 and 
59. 

In his last (or latest) brief (page 6), plaintiff says it is 
conceded at bar that the record is barren of proof tending to 
create a trust. This assertion is incorrect and is based upon 
a misapprehension of the case, the difference being that 
plaintiff contends that he alone could declare the existence 
of a trust, whereas we contend that the holder of the legal 
title only, who must be a defendant, could declare a trust. 
The cases in appellees’ brief, pages 57, 58, and 59, are relied 
upon to support this position. No authority is cited in sup¬ 
port of plaintiff’s contention which is very good evidence 
that there is no such authority. 

As the defendant is the one who is entitled to claim the 
benefit of the statute of frauds, and not the plaintiff, it is sub¬ 
mitted that the authorities cited by plaintiff in his brief filed 
March 12, 1924, have no special application to this case. 
They rely upon the case of Hutchinson v. Tindall, 2 Green, 
N. J., 357, but the facts are so very different that it is not an 
authority in this case except perhaps on the proposition that 
the allegations by defendant in his answer of the existence 
of a trust are not responsive to the bill and therefore need to 




be supported by evidence. In that New Jersey case the plain¬ 
tiff asked the court to vacate a deed on the ground of fraud. 
He had transferred property without consideration to a third 
person, who in his answer said that he had no interest in it 
but held it for plaintiff's wife and children, but this answer 
was not supported by proof , and the court held that there be¬ 
ing no proof to support the answer, and that part of the 
answer being not responsive to the allegations of the bill, 
the defense was not established, there being concededly no 
consideration for the deed. In one aspect that case is an 
authority in favor of appellees, for the court held that if the 
complainant had filed a bill claiming the deed to create a 
constructive or other trust that the answer would have been 
responsive. In the instant case, had the plaintiff in his bill 
contended for the existence of a constructive trust, or if he 
may now so contend, this case would be an authority that 
the answer of the bill setting up the terms of the trust under 
which defendant held are responsive to the bill. The prin¬ 
cipal difference between the two cases is, that in this case the 
trust alleged in the answer is proved by evidence, in the other 
is was not, and in the instant case good consideration was 
given by the defendant in payment of his own funds, etc., 
whereas in that case no consideration was given. That case 
would also seem to be in the face of the authorities control¬ 
ling in this jurisdiction and generally elsewhere, in that re¬ 
lief was granted under a bill charging actual fraud upon 
an altogether different theory, for the court held in terms 
that no fraud was shown in that case. 

If the defendant stood entirely upon the answer, the case 
now cited by plaintiff might have some bearing, but as that 
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answer is well supported by proof and the court has found 
the existence of the understanding and agreement by the 
parties that the defendant should acquire the title, it is sub¬ 
mitted that that and other authorities cited by plaintiff are 
without force in this case. 

Other propositions of law upon which appellees rely are 
set forth in their original brief and are not repeated herein. 
The writer is conscious of repetitions in his several briefs 
and arguments and offers as an excuse therefor the unusual 
procedure of plaintiff in the several positions he has taken at 
different times. 

Respectfully submitted, 

WHARTON E. LESTER, 

Attorney for Appellees. 
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In all fairness appellant’s “supplemental brief” should 
have been filed in the first instance if the theory therein set 
forth was to be relied upon. 

The case made by appellant’s “brief,” as stated on page 16 
thereof, is based upon an alleged contract whereby it is 
claimed the defendant “agreed to manage and hold the prop¬ 
erty for Winthrop’s benefit in consideration of his effecting 
a settlement,” etc., which contract it was claimed was evi¬ 
denced by defendant’s letter of September 28, 1917 (R., 97). 







The fraud alleged in the bill was waived. But two assign¬ 
ments of error were discussed and appellees’ counsel had a 
right to believe that the others, together with the charge of 
fraud, had been eliminated from consideration bv this court. 

Appellant obtained permission to file a supplemental brief 
after argument. The brief filed is not a supplemental 
brief, but presents a case of alleged fraud which had there¬ 
tofore been repudiated by plaintiff. Had appellees' counsel 
followed the lead offered by appellant's “brief'’ he would 
now be in an unfortunate position, to say the least. To 
present one theory in a brief and another at or after argu¬ 
ment is like withholding a presentation of a case in an 
opening statement and making it in closing. It is assumed 
that appellant’s counsel were convinced that the theory of 
their “brief” could not be. maintained, and they therefore 
reverted to the charge of fraud. 

The theory of this “supplemental brief’* is, and the theory 
of the original bill of complaint is, that the defendant was 
guilty of actual, positive fraud. It is submitted that, hav¬ 
ing informed the trial court that fraud was not involved in 
the case, plaintiff may not claim relief on this appeal on the 
ground of alleged fraud. 

Counsel for plaintiffs said to the trial court (K., *28*2) that 
the averment of 

“fraudulent conduct of course depend (ed) on the 
further averment that John Dahlgren acquired (the 
property) in this way for his own use and benefit. 
John, in his answer, said he did not acquire it for 
his own use and benefit and did not hold it for his 
own use and benefit but did acquire it as the result 
of an agreement and held it on a trust, and the pro-p- 


osition that fraud arose out of his actions, which, 
was predicated solely upon the proposition that he 
held it for himself then disappeared.” (Italics 

supplied.) 

Again (R., 232), plaintiff’s counsel said to the court: 

“Their (appellees ) contention is not a resulting 
trust, but an express trust, for third parties. Our 
own is more in the nature of a constructive trust, 
which has been reduced to writing in this letter of 
September 28, 1917, * * *, so that it leaves 

John in the situation of having received the con¬ 
sideration of an agreement, and retaining the prop¬ 
erty, retaining his consideration, and refusing to 
carry it out * * *. We have shown the express 

agreement of September 28, 1917, and that cannot 
be varied by parol.” 

Referring to such contention, the court said (R., 233): 

“If you had stopped with those issues alone, and 
that is the declaration of trust, it would have been 
all right, but he has been charged with fraud, and 
it has been argued that he was fraudulent in his 

conduct.” 

Mr. McKenney said (same page): 

“We have not relied on fraud since we started. 
This declaration did charge fraud, because we dia 
not have the proof at that time, and we charged 
fraud in order to get out of the prohibition of our 
statute, to set up a trust that arose in John. If an 
answer had come in, as we then anticipated it would, 
denying the fraud and the averments in the bill in 
the form in which they were made, that would have 
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been the issue, but when he admitted the averments 
of the bill, and denied that he held this property 
for his own use and benefit, then there was no longer 
any issue respecting fraud. We are not depending 
upon fraud / (Italics supplied.) 

Plaintiff’s counsel also said to the trial court (R., 284): 
“In my view, the case turned on John’s (answer) on the 
matter of fraud/’ The court inquired, if such was his view, 
why the bill had not been amended that the claim of a 
verbal understanding with John to the effect that he held the 
property in trust for plaintiff could have been met. Counsel 
replied: Well, there was a verbal understanding and we 
proved that by John's own writing in this case,” referring 
to the letter of September 28, 1917 (R., 9(j). 

Again (R., 177-8), plaintiffs counsel stated to the trial 
court that they did not rely upon fraud. Practically all 
the evidence they had offered, however, would have been 
immaterial except to prove fraud. 

This is a court to review errors of the trial court and not 
errors of counsel. Having informed the trial court that they 
did not rely upon fraud, they waived their charge of fraud, 
and can not revise it in this court. Having informed the 
trial court that the question of fraud was not involved in the 
case, and having filed their “brief” in this court upon the 
theory of an existing contract, which they told the trial 
court they had proved, it is submitted that they mav not 
now ask relief on a ground deserted by them in the trial 
court and not presented to this court in their “brief.” 

Indiana Flooring Company v. Dist. Nat. Bank, 51 
App. D. C., 391. 
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The question of fraud in this case depends almost entirely 
upon the knowledge or lack of knowledge by the plaintiff 
that the defendant was in some manner to take title to the 
property. If he had such knowledge, the title was not 
obtained by fraud. The details of defendant acquiring such 
title are immaterial, but it will be observed that title could 
only have been obtained by sale under a deed of trust or 
by a deed from plaintiff. Consideration of the latter method 
may be eliminated. The proposition is made all important 
by the allegations of the plaintiff that he was wholly with¬ 
out such knowledge until he received defendant s letter of 
sKt* 22^ 1918 (R., 7JJ), and the answer of the defendant 
alleging that the sale and purchase was pursuant to an 
understanding with plaintiff. The defendant had the right 
to order a sale of the property under the trusts securing him 


overdue paper, and he had the right to buy the property, 


and he was under no legal obligation to notify plaintiff of 
the sale. Such a duty was upon the trustee, if upon any one, 
not upon the party secured. But the defendant made the 


question of knowledge all important by asserting the agree¬ 


ment or understanding. 


This question is discussed begin¬ 


ning on page 22 of appellees' brief , subheading “Plaintiff s 


knowledge of title to lots in defendant, and the following 
observations may be added. 


That there were conversations or other correspondence 
between the plaintiff and defendant that do not appeal in 
the record is evident. In his letter of October 1, 191^ (R*> 
217), plaintiff writes of the terms of settlement which aie 
to release the Washington property to you’’ (John), and 
on October 8, 1917, defendant wrote plaintiff (R., 98) “the 
release of the Washington property must be done the way 


* 
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J suggest.” As there is nothing in the record to indicate 
what suggestion had theretofore been made, it is evident that 
some information has not been procured for the court’s 
consideration. A release to one who did not have title would 
have been useless. 

November 26, 1017, defendant wrote Sugarman: 

“There are certain things which must be done my 
way if I am to help Winthrop out of his difficulties 
and which also means protection to yourself in the 
matter of your agreement with Winthrop. The re¬ 
lease I sent you must in no way be changed.” 

This release was “to John B. Dahlgren, present owner” (R., 

86 ). 

December 4, 1017 (after defendant had taken title), 
plaintiff wrote him (IT, 222): 

“Now are you possibly in a position to let me have 
some more money * * * now that the release 

is ready * * *? I hate to even suggest it till 

you get the release.” 

Defendant’s letters of December 5, 1017 (IT, 73), and De¬ 
cember 28, 1017 (IT. 74), also refer to the release to be made 
to the defendant, who was then holder of the legal title to 
the property. 

May 0, 1918 (IT, 75), Sugarman, plaintiff’s attorney, 
wrote defendant that title to the New York property will be 
passed tomorrow and he (defendant) would “then be in a 
position to record the release” and requesting him to 


“confirm our arrangement, to wit, that I am to re¬ 
ceive by proper deed, or in any other manner that 
we may agree upon, an interest in the Washington 



property to the extent of 25 per cent thereof, in lieu 
of my agreement for fees heretofore made with your 
brother.” 

» 

This request could only have been made by one with the 
knowledge that the defendant had title to the property, and 
Sugarman testified that he had such knowledge the previous 
autumn and had told plaintiff what he knew. Sugarman 
not having received such confirmation from the defendant 
plaintiff wrote defendant, June 21, 1918 (R., 224): 

“1 saw Sugarman (S. C.) this morning and lie put 
up an awful howl, said he had written you twice and 
had received no answer. 1 jollied him along as 
best 1 could and told him I would like some money 
too, but that you told me 1 had to ivait till you sold 
the property. lie said he was going to write you 
to make a loan on the property.” (Italics supplied.) 

No such letter could have been written without knowledge 
on the part of the plaintiff that the defendant then had title 
to the property. This letter produced a reply from the 
defendant of June 22, 1918, evidently intended to be shown 
to Sugarman and not merely to give information to the 
plaintiff which he then had. This letter was doubtless in¬ 
tended to anticipate further efforts by Sugarman to get 
money at that time. It was so accepted by plaintiff, who 
made no protest. It was followed in a few days by Miller’s 
letter (R., 176), wherein he informed defendant that plain¬ 
tiff had told him “some time ago” that the property would 
be transferred to the defendant for “precautionary reasons.” 
As shown in appellees’ brief, that information was necessarily 
given after the agreement was tentatively made with the 
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trust company in June, 191/, and before the property 
actually was transferred to the defendant, in October of that 
year. July 2, 1918 (R., 224), plaintiff wrote that he had 
seen the Miller letter and had told Miller that he could not 
pay him until the property was sold, but he made no criti¬ 
cism of the defendant's holding the legal title or of his 
method of acquiring it, as he would surely have done if it 
was his first knowledge of the fact or if it was not in accord¬ 
ance with some previous understanding. 

August 7, 1918, defendant replied (R., 82): 

“You must get down to something before long 
because after the children are arranged for 1 am go¬ 
ing to quit. Whatever 1 have done in the past was 
done to help and without legal obligation and never 
once was it discussed about your back debts. Nor 
do I intend to consider them. Miller’s letter is still 
unanswered * * *. You must get down to earn¬ 

ing your own living by Jan. 1, 1919, for after that 
date nothing more will be sent.'' (Italics supplied.) 


Defendant thus recognizes some previous arrangement which 
did not include the payment of plaintiff’s "‘back debts,” and 
the letter is entirely consistent with his agreement to provide 
for plaintiff’s children. Although plaintiff was thus given 
notice that the defendant would send him no more money 
after January, 1919, he did nothing and said nothing, doubt¬ 
less because of the understanding theretofore had, as defend¬ 
ant asserts. 

August 7, 1918, Sugarman wrote defendant (R., 77) 
again asking him to acknowledge in writing that he held 
the property for his, Sugarman's benefit to the extent of a- 
one-quarter interest therein, and defendant replied August 


i 
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13 (R., 78), repudiating the suggestion except to say that 
under certain conditions he would safeguard Sugarman’s 
interests. 

That plaintiff and defendant had some understanding, 
arrangement, or agreement that the latter would acquire 
title to the property in some manner and for some purpose 
would seem established beyond doubt by the testimony set 
forth in appellees’ brief and by the foregoing. According 
to plaintiff’s contention in the trial court and in his “brief” 
filed in this court, the dispute was merely as to the terms 
under which defendant took title. 

The legal title in the defendant was attacked by plain¬ 
tiff and the burden was upon plaintiff to satisfy the statute 
of frauds by showing some writing signed by the holder of 
the legal title and the nature and terms of the trust alleged, 
if a contract existed, or to show actual fraud on the part of 
the defendant if no agreement or understanding ever existed. 
The requirements of the statute of frauds are stated in Mc¬ 
Cartney v. Fletcher, 11 App. D. C., 1, heretofore cited, where 
it is held necessary that a party attacking a legal title must 
show by sufficient writing the trust itself “with absolute 
certainty as to its nature and terms.” Defendant did not 
satisfy one requirement by admitting he held in trust. 
Both requirements of the statute must be satisfied, and, as 
said by the trial court (R., 284) , defendant’s admission of 
holding under another trust must be taken in its entirety 
and cannot be divided, part used and part rejected. It is 
believed that had defendant merely admitted holding title 
in trust without showing what the trust was, and then died 
before giving testimony, the burden would still be upon the 
plaintiff to establish the terms of such trust. If, however, 
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it be contended that defendant acquired title under an agree¬ 
ment to hold it in trust for the plaintiff, then it follows that 
such action was an effort to defeat plaintiffs creditors, as the 
plaintiff told witnesses Miller and Ford. On the other hand, 
plaintiff told witness Silverman that the defendant acquired 
such title for the benefit of plaintiff’s children and thereby 
induced Silverman to make the settlement he made. Unless 
plaintiff deliberately deceived Silverman with a view of 
obtaining a settlement at a lesser amount, his representa¬ 
tions then made to induce the settlement should be accepted 
as true, as thev were in the trial court. If the statement was 
made to deceive Silverman, and therefore to defraud, the 
plaintiff should not be permitted to reap a benefit from his 
wrongdoing. The consideration for the arrangement al¬ 
leged by the defendant was the time, money, and labor given 
by him most liberally. lie was in despair of ever doing 
anything further to benefit plaintiff’. The inducement for 
the present action is the great increase in the value of the 
property. 




When we consider the decisions of this court, heretofore 
cited in appellees' brief, holding that honesty of purpose is 
always presumed, and that if a design can be traced to an 
honest source that will always be done, it would seem that 
plaintiff's evidence does not even create a suspicion of fraud 
on the part of defendant. To this add plaintiff’s unex¬ 
plained failure to take action for such a long time and his 
acquiescence in what defendant wrote him and it would 
appear that the full citation from Hammond v. Hopkins, 
143 U. S., 224, set forth on page 63 of appellees' brief, is 
most applicable to this case, and it is difficult to sec how this 
court can be asked to brand the dead defendant a disgrace 



to his profession upon testimony scarcely suspicious and 
which would have been doubtless swept away as chaff before 
the wind if the defendant had been alive to give his explana¬ 
tion. 

The affection of defendant for plaintiff is clearly mani¬ 
fested by the former’s actions and letters and by his will mak¬ 
ing plaintiff the beneficiary of half his estate. Apparently de¬ 
fendant always responded to calls for help and he never 
profited by aught he did. It is inconceivable that this “Dr. 
Jekell,” who had always manifested a desire to help his 
brother should suddenly become a “Mr. Hyde,” and desire 
to acquire by fraud what his brother owned. It is more 
reasonable to attribute his actions to the laudable and honest 
design to provide for innocent children, of his blood, the 
infant children of a loved brother who had demonstrated 
his inability or unwillingness to do anything, and who had 
deserted the children leaving them to actual starvation. 

Comments on Statements in “Supplemental Brief.” 

In their “supplemental brief” (p. 7) appellant’s counsel 
say plaintiff “advised” defendant of the loan he had made 
with the Trust Company. “Informed” would have been 
the proper word and defendant can not be criticised because 
he did not prevent the consummation of the deal plaintiff 
had then entered into. Counsel are in error in saying (p. 
13) that plaintiff “first having consulted and advised with 
John B. retained counsel.” The record shows that plaintiff 
retained counsel and then merely notified defendant he had 
done so (R., 204). Counsels’ criticism that defendant did 
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' ln etail> in hiS answer - the te ™ s - and 
Place of h,s agreement with plaintiff, must be taken in con¬ 
nection with the fact that defendant expected to testify and 

C SC ‘ f ° rth " lere CVidence in a Pleading. 
- a ement (p. 64) that tlic Government began to 

mqu,re about and to acquire property in the neighborhood 
e and in question in the summer of 1917 (before the 
sale), also appears in their bill, but they offered no proof 
o substantiate their averment and there is no testimony to 
support the averment or the statement. 

Counsels’ statement (p. 75) that “all of the above, which 

only developed at the trial, refers to the statement of account 

by defendant. As a copy of this account was given them 

months before the trial and the original filed in court long 

c ore t le day of trial, that statement should not have been 

-ade 1 he “half fee” they mention would seen, to indi- 

e ' hat 1,111 half ,lle m,| oun< of a fee charged had been 
paid. 

Their word picture (p. SI) of plaintiff’s illness, his need 
of a bed m which to sleep and of bread to eat, implorirm a 
loan upon security, should be viewed with its companion 
picture, that of plaintiff s children when defendant came 
lo their aid. A girl 11 years old, two boys 8 and 4 years of 
age, respectively, deserted by their father, positively in need 
of assistance, sleeping o„ a floor because they had no bod. 

W,t l hard, y an > T f o(xl, living from day to day (R. 1G9) 
threatened to be dispossessed and without any means of 
support (11., 23o), “undernourished,” objects of charity, 
actually taken in charge by a charitable organization and 
according to letters of plaintiff, on two occasions clawing 
( ., 20G-21o), the author of their being standing idly by 
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doing nothing. To their rescue comes the defendant, who 
gives of his means and love and places the children in proper 
schools under proper surroundings and maintains them 
till his death. The creator of both pictures is the plaintiff. 

Neither of these pictures is pleasant to behold. But for 
the defendant these children would doubtless have been 
wards of charity till now, and if plaintiff could now obtain 
that which has been preserved, and thereby created, for these 
children, by their dead uncle, they would probably again 

become objects of charity unless some one else came to their 
assistance. 

Counsel s explanation (p. 85) as to why they publicly 
charged a brother lawyer of good standing with such gross 
fraud, without inquiry of him, is pitifully weak. Every 
lawyer of experience knows that there are two sides to every 
question, and that an interested and prejudiced client cannot 
be depended upon to state facts impartially. They owed a 
duty to the defendant to make inquiry of him and not to 
make such charges against him unless, after inquiry, they 
believed them justified. This is important, for it shows the 
court that all-sufficient evidence could have been obtained 
had the proper effort been made. Counsel knew the neces¬ 
sity of making demand, and had their client make oath to 
an averment that demand had been made, whereas there 
never was any pretense of making any such demand. They 
also saw fit to make gratuitous and offensive insinuations, not 
statements, in their “brief” (pp. 17 and 22) and in their 
“supplemental brief” (pp. 44 and 78) concerning defend¬ 
ant’s counsel. Those in their “brief” were ignored until 
the others were made. These insinuations are without a 




scintilla of evidence to support them, are without any foun¬ 
dation in fact, and are unworthy of any man who has proper 
self-respect. 

Their ‘'side lights'’ (p. 107) may have been a proper sub¬ 
ject for comment (but of little weight) had defendant 
authorized or seen the letters offered and no explanation 
made of them, but, as the record shows he did not know of 
them, they have no bearing upon the issue involved, and 
shed no light on whether or not fraud was committed, or an 
understanding had between plaintiff and defendant, in 1917. 

The testimony of the expert witnesses as to the value of 
the Washington properties in 1917 is not that it was in 
excess of $41,000, as counsel state (p. 93). Birge valued 
the lots at from $31,171.30 to $38,926.20, Owen at $33,561.20 
(having made their appraisal), Westcott at $35,324.25 to 
$36,733.85, and Carr testified only as to those parcels ap¬ 
praised by him and gives value approximately that of the 
other witnesses. 

There has been no denunciation of plaintiff’s poverty and 
only such reflections upon his mode of living as were believed 
to be material to show why plaintiff should involve himself 
in a matter which could not profit him. In ordei to a.^cei- 
tain whether or not a person committed fraud, a question oi 
intent, the court should be put as nearly as possible in the 
place of the person charged with fraud. Here the defendant 
had knowledge of the mode ot lite of the plaintiff, his waste¬ 
fulness, his unwillingness to provide for his children, and 
the necessity for some one to furnish them the means of 
existence and a proper maintenance. The evidence was 
offered to show the reason the defendant would and did so 
involve himself. 



The trial court did not say that plaintiff should have filed 
an amended bill as asserted (p. 104). Plaintiff having of- 
ofi'ercd evidence tending to prove the fraud he alleged, 
attempted to change his position, which the court held he 
could not do, and when plaintiff’s counsel stated that they 
did not rely upon fraud (R., 233), that fraud had been 
eliminated upon the filing of defendant's answer admitting 
a trust for plaintiff’s children, the court asked, why, if 
plaintiff wished to change the theory of his bill, he had not 
done so by an amended bill. 

The terms of the advertisement under which defendant 
acquired title to the property were immaterial, if plaintiff 
knew that he was to acquire such title, but it did not, as 
counsel state (p. 121), offer the property “subject to an out¬ 
standing and prior lien for $55,000;’ The advertise¬ 
ment read that the property would be sold “subject to two 
deeds of trust * * * * purporting to secure the sum of 

$55,000.” It is difficult to imagine any other form of adver¬ 
tising that could then have been made. It would have been 
useless to advertise that an agreement to satisfy the debts 
had been entered into, and the only other thing to have been 
done was to postpone such sale eight months, till the follow¬ 
ing June, when the trusts were released. But the defend¬ 
ant s position was that the advertisement was the result of 
a previous understanding with plaintiff, and it can readilv 
be surmised that but for the action taken at that time by the 
defendant the property would have been shortlv thereafter 
utterly lost and plaintiff’s children ever thereafter been de¬ 
pendent upon persons other than their father, who ignored 
their existence. 
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Fortunately appellees’ counsel has discussed in his brief 
the other questions presented by this so-called “supple¬ 
mental brief, ’ for it would be impossible for him to deal 
with the whole question now sought to be revived after 
being waived in the time at his disposal. 

Respectfully submitted, 

WHARTON E. LESTER, 

Attorney for Appellees. 
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